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 1.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS. RICHARD PERALTA 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF PUNITIVE DAMAGES CLAIM 
FILED BY PARK SUMMIT ESTATES HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
The motion is off-calendar due to settlement. 

 

  

 2.  TIME:  9:00   CASE#: MSC18-00665 
CASE NAME: BENAVIDES VS. HARRELL 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY PAULA BENAVIDES 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion to compel discovery responses, without objections, to the first set 
of form interrogatories, special interrogatories and document demands is granted. Defendant 
and his counsel are also ordered to pay sanctions to plaintiff’s counsel in the amount of $2,100. 
The responses and sanctions are due by April 15, 2020. 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02341 
CASE NAME: CONRAD GARCIA VS. HAYAT ISMAIL 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CONRAD GARCIA 
* TENTATIVE RULING: * 
 

The motion for leave to file a first amended complaint is granted.  Plaintiff has shown 
ignorance of the identities of the Doe defendants, or the facts underlying their liability, allowing 
him to proceed against Segno LLC, Mohamed Mubarek, and Fernando Alicea.  Plaintiff shall file 
and serve the amended complaint by March 23, 2020. 

Background 

Following a car accident in 2017, plaintiff Conrad Garcia, is suing defendants for 
damages related to his injuries.  He originally filed this suit in November 2018, naming Does 1-
100.  On August 13, 2019, after the statute of limitations had run, plaintiff filed an amendment to 
the complaint attempting to add defendants Mubarek and Alicea as Doe defendants.  Defendant 
Mubarek brought a demurrer and motion to strike, arguing, in part, that plaintiff had not sought 
leave for the amendment.  The Court granted the motion to strike for that failure to seek leave 
to amend.   

Plaintiff then brought a motion for leave to file an amended complaint naming Segno 
LLC, Mohamed Mubarek, and Fernando Alicea.  That motion was denied for plaintiff’s failure 
to make the proper evidentiary showing pursuant to California Rules of Court, rule 3.1324, 
subdivision (b), and Code of Civil Procedure § 474.  Specifically, plaintiff did not show how 
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he was entitled to use the Doe statute, especially in light of (1) the defendants’ insurance 
company listing the names of the Doe defendants in correspondence, and (2) plaintiff’s own 
deposition testimony that he wrote down the last name of the driver at the scene of the 
accident. The motion was denied without prejudice to allow plaintiff another chance to meet the 
required standard.   

Plaintiff now brings a new motion for leave to amend, in support of which plaintiff and his 
attorney both submit declarations showing their ignorance of the unknown defendants, or the 
facts underlying their liability.  Plaintiff’s attorney, Landon Vivian, states in his declaration: 
“These amendments are proper because at the time that his Complaint was filed on November 
19, 2018, Plaintiff was genuinely ignorant as to these defendant's identities and the facts and 
circumstances giving rise to their level of liability relative to his alleged injuries.”  (¶5.) 

Attached to plaintiff’s attorney’s declaration is a demand letter he sent to the 
insurance company for defendants naming the liable party as “Mubarak Mohamed Ismail 
Hayat.”  The company’s response to that letter lists only “Hayat Ismail” as “our insured.”  
These letters indicate a general confusion with regard to the name(s) of the appropriate 
defendants.  Supporting the fact that plaintiff was confused is his attorney’s client intake sheet 
attached as Exhibit 5 to the Vivian Declaration, which notes “defendant” as “Mubarak Mohamed 
Ismail Hayat.”   

Defendant Mubarek opposes the motion on the basis that plaintiff knew the true names 
of the Doe defendants, offering deposition testimony from the plaintiff (taken August 13, 2019) 
that he wrote down the last name of the driver, Fernando Alicea, at the scene of the accident.  
Plaintiff testified he did not know where the piece of paper was.  Defendant Mubarek also 
includes letters from his insurance company to plaintiff and his attorney.  Some of these letters 
list Defendant Mubarek’s name as “our insured,” while one letter, apparently sent to plaintiff’s 
home, lists Fernando Alicea’s name as “our insured,” discussing only property damage to 
plaintiff’s vehicle.  None of the letters list Segno, LLC.   

Discussion 

Code of Civil Procedure section 474 is to be liberally construed.  (Fuller v. Tucker (2000) 

84 Cal.App.4th 1163, 1170, internal citations omitted.)  The lack of knowledge of defendant’s 

true name must be real and not feigned, but ignorance of the facts is the critical issue and it is 

irrelevant whether the ignorance is due to misinformation or negligence.  (Balon v. Drost (1993) 

20 Cal.App.4th 483, 488, internal citations omitted.)  Accordingly, under Section 474, a plaintiff 

has no duty before filing the complaint to exercise reasonable diligence to discover the 

defendant’s identity.  (Ibid.)  Since a plaintiff has no duty to exercise even "reasonable diligence" 

to discover a defendant's name, he or she may act unreasonably in failing to ascertain a 

defendant's name and still claim the benefit of section 474.  (Ibid.)   

The facts in Balon are similar to those here.  In an action based on an automobile 

accident, the plaintiff forgot the identity of the driver who had hit her, and therefore was held to 

have been careless, but not misusing the Doe Statute when she filed her complaint.  (Balon, 

supra, 20 Cal.App.4th 483, 490.)  Immediately after the accident, the driver gave plaintiff his 

information, but she was dazed and forgot the slip of paper and the driver’s identity.  (Id. at 491.)  

However, because she named Doe defendants in her original complaint she was allowed to 
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utilize CCP § 474 to later name the driver even though a reasonable person would have been 

aware of the defendant’s identity.  

While defendants here urge the standard set forth by the Fourth District Court of Appeal 

in Woo v. Superior Court (1999) 75 Cal.App.4th 169, which criticized Balon, Balon has not been 

overruled.  To the extent there is a split in authorities, the facts mirror those in Balon, a case 

decided by the First District. 

While plaintiff may have seen documentation with various names, the insurance 

correspondence appears to have created the confusion as to the appropriate defendants here, 

not revealed the appropriate individuals responsible.  As held by the Balon court, plaintiff was 

not required to consult the notes he made at the scene of the accident.  All that is required is his 

good faith ignorance.  As stated by his attorney, “at the time that his Complaint was filed on 

November 19, 2018, Plaintiff was genuinely ignorant as to these defendants’ identities and the 

facts and circumstances giving rise to their level of liability”.   

Accordingly, plaintiff is entitled to amend his complaint as requested. 

 

  

 4.  TIME:  9:00   CASE#: MSC19-00635 
CASE NAME: DINO'S CONCRETE  VS.  HIDDEN GLEN LLC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY DINO'S CONCRETE, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion by plaintiff’s attorney to be relieved as counsel is granted. The court will sign 
the order provided. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-01425 
CASE NAME: GALVAN VS. TREPPA 
HEARING ON MOTION FOR ORDER RE WORKER’S COMP. SUBROGATION 
FILED BY FIRST GROUP AMERICA, INC. 
* TENTATIVE RULING: * 
 
First Group’s unopposed motion for leave to file a complaint in intervention pursuant to CCP 387 
and Labor Code 3852 is granted. The court will sign the order provided. 
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 6.  TIME:  9:00   CASE#: MSN17-0045 
CASE NAME: HSU VS. SCHREIBER 
SPECIAL SET HEARING ON: PETITIONERS STATUS REPORT AND REMAINING ISSUES 
SET BY JOHN HSU 
* TENTATIVE RULING: * 
 
Petitioner’s Status Report, Parts I – IV, Supporting Declaration of John Hsu with voluminous 
documents and the Updated Status Report are all stricken, again. Mr. Hsu is a vexatious litigant. 
This case was dismissed by order filed May 24, 2017. Mr. Hsu may not file any additional 
pleadings in this case already adjudicated case without obtaining prior approval from the 
Presiding Judge. 

 

  

 7.  TIME:  9:00   CASE#: MSN20-0271 
CASE NAME: TA BRENTWOOD VS. VALLEY COMMERCIAL  
HEARING ON PETITION TO RELEASE MECHANIC'S LIEN CLAIM & CLAIM ON BOND 
FILED BY TA BRENTWOOD LLC 
* TENTATIVE RULING: * 
 
 The hearing is continued to March 25, 2020, at 9:00 a.m., in Department 21.  The Court 

requests that each side file a supplemental brief, on or before March 18, 2020.  The 

supplemental briefs shall not exceed five pages, and shall briefly address the following matters. 

 Decisions On Point.  It would appear that neither side has cited a published 

California appellate decision directly on point: i.e., a decision dealing with the situation where 

the owner records a release bond before expiration of the 90-day limitations period for 

commencing a mechanic’s lien foreclosure action, and — with notice of the release bond — 

the claimant chooses to forego commencing a foreclosure action and instead rely on the 

six-month limitations period for bringing an action against the bond.  (Compare, Civ. Code, 

§ 8424, subd. (d), and Civ. Code, § 8460, subd. (a).)  If there are any such published 

decisions  the Court would appreciate citations.  If not, the Court would appreciate pertinent 

excerpts from secondary sources that authoritatively address how the two limitation periods 

should be harmonized. 

 Attorney Fees.  Both sides seek an award of attorney fees and costs.  The Court 

requests briefing on the statutory authority for awarding attorney fees and costs in the same 

ruling in which the Court addresses the merits of the petition for release.  Absent such statutory 

authority, the Court’s inclination is to allow the prevailing party to claim attorney fees and costs 

through the standard post-judgment procedures: a memorandum of costs, and a motion for 

attorney fees. 

 Petitioner.  Petitioner cites the Hutnick decision, which held in pertinent part as follows: 

…  A legislative committee report on the bill by which section 3144.5 

[now Civil Code section 8424] was enacted states that it was intended to resolve 
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this uncertainty and to require that the lienholder be notified of the recording of 

the release bond to eliminate the "cumbersome situation" in which a lienholder 

who is ignorant of the bond's recording sues to foreclose the lien and is then 

required to amend the complaint to include a cause of action on the bond.  

[Emphasis added.]  (See fn. 7.)  (Assem. Com. on Judiciary Rep. on Sen. Bill No. 

432 (June 27, 1983).) 

Thus the Legislature's intent in enacting section 3144.5 [now Civil Code 

section 8424] appears to have been to resolve an existing uncertainty regarding 

the limitations period for an action on a release bond and to provide for prompt 

notification of the lienholder so that if the bond is recorded before the lienholder 

has commenced suit, the lienholder will be aware of the controlling limitations 

period and will frame the complaint initially as an action to foreclose on the bond 

rather than as an action to foreclose on the liened property.  … 

[Emphasis added.] 

(Hutnick v. United States Fidelity & Guaranty Co. (1988) 47 Cal.3d 456, 465.)  Yet under 

petitioner’s argument, respondent was required to put itself into the very “cumbersome situation” 

that Hutnick indicates the Legislature wished to avoid: bringing an action on the mechanic’s lien, 

and then converting it into an action on the release bond.  The Court requests that petitioner 

explain this seeming inconsistency. 

 The Court also requests that petitioner brief the following question: if the 90-day 

limitations period for bringing an action to foreclose a mechanic’s lien always trumps the 

six-month limitations period for bringing an action against a release bond, no matter when the 

release bond was recorded, wouldn’t the six-month period for bringing an action on the release 

bond be rendered a nullity?  When would the six-month period ever apply? 

 Finally, if as the Court anticipates there is no published California decision directly on 
point, the Court requests that petitioner brief the following question: why should determination of 
this issue not be governed by the general rule that, because the mechanic’s lien statutes are 
remedial in nature, any ambiguities should be resolved in favor of the claimant? 

 

 

 


